STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS

MAZDA MOTOR OF AMERI CA, | NC
d/ b/ a MAZDA NORTH AVERI CAN
OPERATI ONS,

Petitioner,

VS. Case No. 01-2149

CSA | MPORTS, L.L.C ; LEGACY
CADI LLAC OLDSMOBI LE NI SSAN,
I NC.; AND ELTON S. WETTELAND

Respondent s.

RECOVMENDED CORDER OF DI SM SSAL

Thi s cause canme before the undersigned on Petitioner's,
Mazda Motor of Anmerica, Inc., d/b/a Mazda North Anmerican
Operations, Mtion for Entry of Recommended Order which was filed
on June 4, 2001. Respondents requested an extension of tinme in
which to file a response. The request was granted over objection
of Petitioner. Respondent CSA Inports, L.L.C. d/b/a Buddy
Hut chi nson Mazda (CSA), filed a response objecting to the notion.
Respondents Legacy Cadillac O dsnobile Nissan, Inc. (Legacy) and
Elton S. Wetteland (Wetteland) filed a Notification of Adoption
of Co-Respondent’'s Response to Mdtion for Entry of Recommended
Order on June 29, 2001. On July 25, 2001, an evidentiary hearing

was heard on the notion.



This case commenced when Mazda filed a Verified Conplaint on
May 29, 2001, pursuant to Sections 320.643 and 320. 644, Florida
Statutes (2000). The Verified Conplaint contests the proposed
transfer of ownership of CSA to Legacy and asserts that Sections
320. 643 and 320.644, Florida Statutes, are not applicable to the
proposal, insofar as those statutes purport to require Mazda to
consi der and approve the proposed transfer of ownership and
managenent of the deal ership, as part of a proposed relocation of
t he deal ership

The pending Mdtion for Entry of Reconmended Order is in the
nature of Mazda's filing a notion to dismss its own conplaint.
Mazda seeks to obtain a ruling that the proposed transfer is not
within the scope of Section 230.643, Florida Statutes, because it
al so proposed a simultaneous relocation of the deal ership.
Further, Mazda asserts that the proposal to transfer executive
managenent control of the dealership to Wetteland is part of a
proposal for relocation of the deal ership and therefore does not
i nvoke Section 320.644, Florida Statutes.

Section 230.643, Florida Statutes, states in pertinent part
that, "[n]o such transfer, assignnent, or sale will be valid
unl ess the transferee agrees in witing to conply with al
requi renents of the franchi se agreenent."” Mazda asserts that
Legacy did not conply with this statutory requirenent.

Specifically, the franchise agreenent in effect between Mazda and



CSA provides that the only authorized |ocation for all operations
of the dealership is 2898 U.S. 1 South, St. Augustine, Florida.
The evi dence shows that the proposed transfer of ownership is
contingent on Mazda's approval of the relocation of the

deal ership to another |ocation. The proposed asset purchase
agreenment references this proposed relocation as does
correspondence from Legacy to Mazda which states, "[I]t is ny
intent, pending Mazda approval, to relocate the aforenentioned
Mazda franchise.” Moreover, the proposal for change of

owner shi p, managenent, and rel ocation nmust be viewed in its

totality. Hawkins v. Ford Mdtor Co., 748 So. 2d 993 (Fla. 1999).

The issue raised in the instant case was addressed and

resolved in the case of Gus Machado Bui ck- GMC Truck, Inc. v.

Ceneral Motors Corp., 623 So. 2d 810, 813 (Fla. 1st DCA 1993):

we agree with the Departnent's inplicit
constructlon of sectlon 320. 643(1),
recogni zing that a '"transfer' of a notor
vehi cl e deal ershi p does not include a

relocation. 'Transfer' is defined as
‘chang[ing] over the possession or control of
(as, to transfer atitle to land).' Black's

Law Dictionary 1497 (6th ed. 1990). Location
is certainly an inportant consideration in
any type of franchise agreenent, and it is
undi sputed that the franchi se agreenent at
bar contenpl ates a specific address. Thus,
it was reasonable for the Departnent to
interpret the transfer of a franchi se under
section 320.643(1) as enconpassing only use
of the sanme |ocation and not a rel ocation.

* x %



To conclude, as it is undisputed that the
proposed transfer contenplated a rel ocation
of a deal ership, the Departnent could
reasonably interpret the intended transfer as
failing to conply with the 'franchise then in
effect,' as required by section 320.643(1),
whi ch thus rendered the proposed transfer
invalid. It therefore follows that the

provi sions of section 320.643(1) are

i napplicable to the proposed transfer, and
the dismssal of GMs conplaint, or its
failure to protest Potmakin's qualifications
in accordance with the statute, does not
result in the transfer of the franchise by
operation of law. W therefore affirmthe
order of dism ssal in Case No. 92-2644.

Respondents invite reconsideration of Machado. Respondents'
invitation to reconsi der case precedent is declined.

Accordingly, it is recommended that Departnent of H ghway
Safety and Motor Vehicles enter a final order dism ssing the
Verified Conplaint.

DONE AND ENTERED this 27th day of July, 2001, in

Tal | ahassee, Leon County, Flori da.

BARBARA J. STARCS

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
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Fax Filing (850) 921-6847
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Filed wwth the Cerk of the
Di vision of Adm nistrative Hearings
this 27th day of July, 2001.



COPI ES FURNI SHED

Janmes D. Adans, Esquire
Adans & Qui nton, P.A.

7300 West Cani no Real

Cam no Real Centre, Suite 225
Boca Raton, Florida 34333

M chael J. Al derman, Esquire
Departnment of Hi ghway Safety

and Mot or Vehicl es
2900 Apal achee Par kway
Nei | Kirkman Buil di ng, Room A432
Tal | ahassee, Florida 32399-0500

Robert A. Bass, Esquire

Myers, Forehand & Fuller, P.A
402 O fice Plaza Drive

Tal | ahassee, Florida 32301

Dean Bunch, Esquire

Sut herl and, Asbill & Brennan, LLP
2282 Killearn Center Boul evard

Tal | ahassee, Florida 32308-3561

Carl A. Ford, Director
D vi sion of Mdtor Vehicles
Departnment of Hi ghway Safety

and Mot or Vehicl es
2900 Apal achee Par kway
Nei | Kirkman Buil di ng, Room B439
Tal | ahassee, Florida 32399-0500

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions within
15 days fromthe date of this Reconmended Order. Any exceptions
to this recommended order should be filed with the agency that
will issue the final order in this case.



